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HALDIMAND COUNTY  
 
 

Report CS-SS-17-2015 
of the General Manager of Corporate Services 
For Consideration By Council in Committee 

 
RE: Directors & Officers Liability Insurance - Haldimand County Utilities Inc.  

 

 

OBJECTIVE:  
 
To secure a Directors & Officers Liability Insurance Policy that will 
protect the directors and officers of Haldimand County Utilities Inc. 
from potential claims subsequent to the County’s sale of this 
company to Hydro One. 

 
RECOMMENDATIONS:  
 

1. THAT Report CS-SS-17-2015 Re: Directors & Officers Liability Insurance - Haldimand 
County Utilities Inc. dated June 11, 2015 be received; 

2. AND THAT a Directors and Officers Liability Insurance Policy, which covers the directors 
and officers of Haldimand County Utilities Inc. and its subsidiary companies effective 
June 29, 2015, be purchased through BFL Canada Inc., in accordance with Option #2 as 
identified in Attachment #1 to Report CS-SS-17-2015, at a one-time cost of $87,575 plus 
PST; 

3. AND THAT the cost of this insurance policy be funded from the net proceeds realized 
from the sale of Haldimand County Utilities Inc. 

 
Prepared by:  
  
  
  

Cathy Case  
Manager, Support Services  
Date: June 11, 2015  

  

Respectfully submitted: Approved: 
  
  
  

Karen General Donald G. Boyle 
General Manager Chief Administrative Officer 
Corporate Services Department   
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BACKGROUND: 

As a result of the sale of Haldimand County Utilities Inc. (HCUI) and its subsidiary companies, the 
entity’s current Directors and Officers Liability (D&O) insurance policy will lapse upon the transfer 
of the shares to Hydro One, as per the Share Purchase Agreement (SPA). Although the current 
directors (8 individuals) and officers (3 individuals) of HCUI will resign from/relinquish the duties 
of their position before the sale is closed on June 30, 2015, claims could be brought against them 
in the future regarding their past actions.   

The D&O insurance dealt with in this report is for the protection of the individual directors and 
officers of HCUI in the event any of them are named in a legal action.  As long as the declarations 
and representations made by HCUI in the application (Attachment #2) are accurate, D&O 
insurance will cover the defence costs of the individual directors and officers, even if a future claim 
is without merit. 

D&O coverage applies on a claims-made basis. This means that claims are only covered if they 
are made while the policy is in effect. Normally, a policy will have an agreed-on, often unlimited, 
retroactive period as well, covering claims that took place before the policy’s inception.  Examples 
of typical D&O claims against directors and officers of any entity are as follows: 

- Personal injury/negligence claim:  director/officer participation in a “tort” (a civil wrong that 
causes someone a loss/harm) 

- Misrepresentation claim:  breach of a representation made to Hydro One re: HCUI 
- Employee claims:  unpaid wages; breach of employment contract 
- Environmental claims: knowingly discharge a contaminant. 

It should be noted that any of the above legal actions would likely be commenced against 
Haldimand County, as the shareholder/owner of HCUI at the time.  If Hydro One commences any 
action, it will likely also be against Haldimand County as the vendor in the SPA.  It’s quite likely 
that no legal claim will ever be filed against an individual director or officer of HCUI.  Haldimand 
County can purchase a D&O Policy to protect them, however, from potential claims brought 
forward after the sale has finalized.  This report outlines the various options for Council to consider 
in providing such insurance coverage. 

 

ANALYSIS: 

County staff have confirmed that standalone D&O insurance for the HCUI Board members and 
management officers can be obtained, with the pricing of such a policy dependent on three key 
considerations: 

1. Term of policy:  typically, such “tail” coverage (due to sale of a business) is in place for a 
3 or 5 year period.  The time period should depend on the statutory limitations period (see 
below). 
 

2. $ Coverage limit:  typically, the coverage limit is spread across the term of the policy; the 
longer the term, the greater the risk of the aggregate limit being eroded if there are 
multiple/large claims made which name the directors/officers. 
 

3. Deductible:  the deductible will affect the policy pricing as the County will be self insuring 
the costs up to that limit.   
 

When assessing the options under the above factors, HCUI’s past claims experience is relevant. 
HCUI staff have confirmed that there have been no past claims made against the directors and 
officers, so there should be little risk assumed by Haldimand County regardless of the coverage. 
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When reviewing options for the term of any D&O policy, the following is relevant: 

- Limitation period:  this is the time period that limits the duration of potential legal liability.  
In Ontario, the Limitations Act defines applicable limitation periods depending on the 
nature of the claim.  Typically, the time period is 2 years from the date a person knew (or 
should have known) they have a claim, not to exceed 15 years from the date of the actual 
act or omission giving rise to the claim.  Certain claims, however, are not subject to a 
limitation period, including undiscovered environmental claims. 
 

- Policy Period for D&O coverage:  a 3 year term should capture most possible claims that 
should have been known at the time of closing (based on the 2 year basic limitation period 
outlined above).  Any policy period longer than this provides greater assurance, 
recognizing the ultimate 15 year time limit.      

 
County staff sought quotes from its general insurance broker, BFL Canada Inc. (BFL) and have 
analyzed various options for Council’s consideration.   

A comparison chart outlining different types of liability insurance policies is included as 
Attachment #1.  This chart provides details on the County’s Errors & Omissions policy which 
covers Council members and staff; HCUI’s pre-sale D&O coverage; and two options for HCUI 
post-sale D&O coverage.  The areas of key difference pertain to:  term, coverage limit, deductible 
and price (since that is affected by all three factors.) 

AIG Insurance Company of Canada (AIG) is willing to underwrite a D&O policy, with a coverage 
limit of $24,000,000 and a deductible of $100,000 at a price of $87,575 plus applicable taxes. 
This is a one-time cost and provides an unlimited term of coverage going forward as well as 
unlimited retroactivity. It is not cancellable nor renewable. 

As noted previously, claims related to environmental issues are one of the most prominent types 
of claims against D&O liability policies. Undiscovered environmental claims are not subject to a 
limitation period, meaning that such a claim can come forward at any time in the future, as 
opposed to other types of claims which have a 2 or 15 year statute of limitation. The unlimited 
term policy offered through AIG provides coverage in perpetuity in the event of any claims in the 
distant future. All other types of claims would typically come forward in the first six years of a new 
policy.   

Another key difference, in the options reviewed by staff, is that the proposed policy provides 
coverage for all past and present directors, officers and staff of HCUI, whereas the three year 
policy provides coverage for the current directors and officers who must be named on the policy.  
Therefore, if a claim is received pertaining to a former director or officer, or pertaining to a staff 
member of HCUI who is not an officer, coverage will not exist for those individuals. 

In preparing the Council recommendation, staff weighed the benefit of: no cap to the coverage, 
over a three year period, for only current directors and officers, at a cost of over $200,000; versus 
a $24,000,000 cap, coverage for claims in perpetuity, for all former and current directors and staff, 
at a cost of about $92,000.  Considering the zero claims loss history for HCUI, staff believe that 
the $24 million cap is more than sufficient, given the unlimited term and significantly lower 
premium. 

Accordingly, County staff recommend that Haldimand County secure a D&O Liability insurance 
policy, through BFL Canada, in accordance with Option #2 as identified in Attachment #1 to this 
report.  This policy will provide $24,000,000 coverage, for an unlimited duration and with unlimited 
retroactivity, based on a $100,000 deductible (self-insured by Haldimand County), at a one-time 
cost of $87,575, effective June 29, 2015.  
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BUDGET/LEGAL IMPLICATIONS: 

The D&O policy being recommended by County staff has a deductible of $100,000 per claim, 
which will be self insured by Haldimand County, if required, from the proceeds from the sale of 
HCUI.  Staff believe the quoted rate is competitive and provides the broadest protection available 
in comparison to the other options.  Although there is a cap over the life of the policy of 
$24,000,000, taking into consideration the excellent loss history of HCUI’s Directors and Officers, 
staff believe it is prudent to secure an unlimited policy period with BFL at the substantially lower 
cost.  Provincial sales tax is applicable to insurance premiums, bringing the total expense to 
approximately $91,950.  Staff recommends that the one-time cost of the policy, plus any future 
deductibles (if applicable) be funded from the net proceeds from the sale of HCUI. 

 

INTERDEPARTMENTAL IMPACTS: 

Not applicable. 

 

LINKS TO STRATEGIC PLANS: 

Not applicable. 

 

CONCLUSION: 

Staff recommend that Haldimand County secure a D&O Liability insurance policy through BFL 
Canada Inc. for the directors and officers of HCUI and its subsidiaries, upon closing date of the 
sale to Hydro One (June 29, 2015).  Such insurance will provide $24,000,000 of liability coverage, 
for an unlimited duration, with unlimited retroactivity, based on a $100,000 retention level 
(deductible), at a one-time cost of approximately $92,000. 

 

ATTACHMENTS: 

1. D&O Policy/Endorsements Comparisons Chart 

2. Application Submitted for HCUI Directors and Officers Liability Insurance 
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REQUIRED AND RECEIVED COMMENTS FROM: 
Yes or Not applicable 

Clerk’s Not applicable 

Community Services Department Not applicable 

Finance Not applicable 

Health & Social Services Department Not applicable 

Human Resources Not applicable 

Information Systems Not applicable 

Legal Not applicable 

Public Works Department Not applicable 

Planning & Economic Development Department Not applicable 

Support Services Not applicable 

Other Not applicable 

 
 

CLERK’S DIVISION REVIEW 
Report: CS-SS-17-2015 - Directors & Officers Liability Insurance - Haldimand County Utilities Inc.  

 

COUNCIL IN COMMITTEE:  
RECOMMENDATION NO  

Approved
 

Approved with Amendments
 

Defeated
 

Deferred
 

Other
 

COUNCIL:   
RESOLUTION NO:   

Approved
 

Approved with Amendments (Noted below)
 

Defeated
 

Deferred
 

Other
 

Amended Recommendation(s): 
 

Council Direction: 
 

Clerk’s Division Action Taken: 
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Report CS-SS-17-2015 Attachment 1 

D&O POLICY/ENDORSEMENT COMPARISONS 

 

 

HALDIMAND COUNTY 
(COUNCIL & STAFF) 

ERRORS & OMISSIONS 
POLICY 

HCUI CURRENT 
POLICY 

Up to June 30/15  

HCUI QUOTED POLICY 
Post Closure 

(Option 1) 

RECOMMENDED 
HCUI POLICY  
Post Closure 

(Option 2) 

Maximum Limit of 
Coverage 

No aggregate 
 

No aggregate No aggregate $24,000,000 aggregate 

Limit of Coverage 
Per 
Occurrence/Per 
Claim  

$5,000,000 Primary 
$45,000,000 Excess 
when combined with 
all other municipal 
liability coverage 

$24,000,000 when 
combined with all 
other liability 
coverage 

$24,000,000 $24,000,000 

Per occurrence or 
per claim 

Per Claim Per Occurrence Per Occurrence Per Occurrence 

Term of Coverage Annual Annual 3 year Unlimited 

Retroactivity 
(Prior Acts 
Coverage) 

Unlimited Unavailable Only for current 
directors and officers 
(as far back as have 
been in their existing 
position) 

Unlimited 

Extended 
Reporting 

60 days 3 years 3 years Unlimited 

Provider AIG & Lloyds MEARIE MEARIE AIG  

Retention Level 
(Deductible) 

$25,000 $0 $0 $100,000 

Premium Included in the annual 
umbrella Municipal 
Liability Premium 

$9,668/yr $203,034 one-time $87,575 one-time 

Includes Employee 
Practices Liability  

Yes, but separate 
coverage limits 

Yes Yes No 

Includes Entity 
Coverage 

n/a No No Yes 

Legal Expenses 
Covered 

 Yes Yes Yes Yes 

Legal Expense 
Coverage Included 
in Claim Coverage 
Limit 

Legal Expense 
coverage in addition to 
claim coverage 

Yes Yes Unlimited Legal Expense 
coverage in addition to 
$24M claim coverage 

Who is insured? Past, present and 
future elected officials, 
staff & firefighters and 
volunteers.   
Board appointees, 
mutual aid providers. 

Current Directors 
and Officers who 
are named on the 
policy 

Current Directors and 
Officers who are 
named on the policy 

Past and present 
directors, officers and 
employees as well as 
the business entity 

Policy Holder Haldimand County HCUI HCUI Haldimand County 

Who will pay the 
premium? 

Haldimand County Haldimand County Haldimand County Haldimand County 
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Report CS-SS-17-2015 Attachment 2
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